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FOR THE DI STRI CT OF RHODE | SLAND

HADAJA, | NC. )
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V. g C. A, No. 01-517S
DONALD EVANS, In his g

official capacity as United States )
Secretary of Comrerce, )

)

)

Def endant .

DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge

On October 26, 2001, Plaintiff Hadaja, Inc. (“Hadaja” or
“Plaintiff”) initiated this action seeking judicial review of
rules pronulgated by the Defendant regarding the “Tilefish
Fi shery Managenent Plan” (“TFMP").! Hadaja nmoved for summary
j udgnment on Novenber 26, 2002. |In essence, Hadaj a argues that
certain regulations put in force as a result of the adoption of
the TFMP violate nmandates of the Magnuson-Stevens Fishery
Conservation and Managenent Act, 16 U. S.C. §8 1801 et seq.
Def endant cross-noved for summary judgnment on Decenber 10, 2002,
claimng that the TFMP regulations at issue were properly
enacted in an effort to conserve the suffering tilefish

popul ati on. On March 21, 2003, this Court heard oral argunent

! This Court has jurisdiction to review these rules pursuant to
16 U S.C. § 1855(f), 5 U S C § 611, and 5 U S.C. § 701 et seq.



on the parties’ notions. After considering the parties’ ora
argunments, their briefs, and navigating the volum nous
adm nistrative record (the “Record”), this Court grants the
Plaintiff’s Motion for Summary Judgnment in part and denies it in
part. Simlarly, the Defendant’s Motion for Sunmary Judgnent is
granted in part and denied in part.

Fact ual Backaqgr ound

The tilefish, Lopholatilus chaneleonticeps, and comonly
known as the “Clown of the Sea,” is one of the nobst colorfu
fishes in North American waters with a body that is blue-green,
yell ow, rose, silver with gol den spots and a yell ow mask around
t he eyes. It inhabits the outer continental shelf from Nova
Scotia to South Anmerica, and is relatively abundant in the
Sout hern New Engl and to M d-Atlantic area at depths of 80 to 440
meters. It is generally found in and around submarine canyons
where it occupies burrows al ong the ocean fl oor.

VWile tilefish have been fished since the |late 1800s, the
frequency of tilefish | andi ngs has decreased over the past fifty
years. On June 15, 1993, the National Marine Fisheries Service
(“NMFS”) established a control date for entry into the tilefish
fishery, which neant that commercial vessels after that date
“woul d not be assured of future access to or an allocation of

the tilefish resource if a managenent regi ne [was] devel oped and



i npl ement ed.” Record at 2028. In 1998, the NMFS determ ned
that the tilefish fishery was overfished.?

A. The Background of the Magnuson- Stevens Act

Congress enacted the Magnuson- Stevens Fi shery Conservation
and Managenent Act (the “Act”) in order to respond to
overfishing and inadequate conservation neasures that were
“threatening future comrerci al and recreational fishing, as well

as the very survival of the species.” Hall v. Evans, 165 F.

Supp. 2d 114, 123 (D.R 1. 2001) (quoting Parravano v. Babbitt,

837 F. Supp. 1034, 1040 (N.D. Cal. 1993)). 1In order to render
t he managenent process provided in the Act nore efficient,
Congress created a nunber of different regional fishery
managenent councils conposed of state fisheries officials, the
NMFS adm ni strator, and other qualifiedrepresentatives fromthe
academ c, recreational, and environnmental communities. Each
council controls the fisheries in the states over which it has
control, and its primary responsibility is to devel op managenment
pl ans that establish the rules for each fishery as ordered by

the Act. See 16 U.S.C. § 1854(e)(2): 50 C.F.R § 600.310(e)(2).

2 “The terns ‘overfishing’ and ‘overfished nean a rate or |eve
of fishing nortality that jeopardizes the capacity of a fishery to
produce the maxi num sustai nable yield on a continuing basis.” 16
U S C § 1802(29). Maxi numsustainable yield is in turn defined as
the “largest long-termaverage catch or yield that can be taken from
a stock or stock conpl ex under prevailing ecol ogi cal and
envi ronmental conditions.” 50 CF. R § 600.310(c)(1)(2002).
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In this case, the relevant council is the Md-Atlantic Fishery
Managenment Council (the “Council”).

VWhen t he Secretary of Commerce determ nes that a fishery has
been overfished, the Secretary inforns the appropriate council,
which in turn has one year to prepare a fishery managenment pl an
(“FMP") that wll rebuild the stocks of fish and end
over fishing. See 16 U.S.C. 8§ 1854(e)(3); 50 CF.R 8
600.310(e)(3). After a council submts an FMP to the Secretary
of Commerce, the Secretary (usually acting through the NWS)
nmust review the FMP and ensure that it conplies with federal |aw
and the relevant provisions of the Act. See 16 U.S.C. 8§
1851(a)(1-10), & 1854(a)(1); 50 C.F.R 88 600.310-600.355. The
Secretary nust also allow public comment on the FMP over a
period of sixty days following its subm ssion. See 16 U.S.C. 8§
1854(a) (1) (B).

The FMPs may include a systemto [imt access to any fishery
in order to achieve optimumyield if the council and the NMFS
take certain factors into account. These factors are: (a)
present participation in the fishery; (b) historical fishing
practices in, and dependence on, the fishery; (c) the econom cs
of the fishery; (d) the capability of fishing vessels used in
the fishery to engage in other fisheries; (e) the cultural and

social framework relevant to the fishery and any affected



fishing communities; and (f) any other rel evant considerations.
See 16 U.S.C. § 1853(b)(6). The FMPs are then pronul gated by
the Secretary through the NMFS as regul ati ons published in the
Federal Register. 16 U.S.C. 8§ 1854(b)(1)(A). See also

Massachusetts v. Daley, 170 F.3d 23, 27-28 (1st Cir. 1999). The

final i npl ementing regulations, once pronulgated by the
Secretary, have the full force and effect of law. See 16 U S.C.
88 1854, 1855.

| nportantly, the regulations must be consistent with ten
“National Standards” for fishery conservati on and managenent set
out in Section 301 of the Magnuson-Stevens Act, 16 U. S.C. 8§
1851(a). In this case, Hadaja alleges violations of three of
the National Standards: Standard One, 16 U.S.C. § 1851(a)(1),
whi ch requires conservati on and managenent neasures to prevent
overfishing while achieving, on a continuing basis, the optimm
yield from each fishery; Standard Two, 16 U. S.C. 8§ 1851(a)(2),
which requires that conservation and nmanagenment measures be
based on the “best scientific information available;” and
St andard Four, 16 U S.C. § 1851(a)(4), which prohibits
conservation and managenent nmeasures fromdi scrim nating between

residents of different states. B. The TFMP

1. Lim ted Access




After determning that the tilefish fishery was overfi shed,
the Council assessed the stock of tilefish in the Mddle
Atl antic-Southern New England region and created a Tilefish
Commttee (the “Commttee”) to nmke recomendations. The
Committee determned that a Ilimted access schene was
appropriate for dealing with the tilefish fishery. A limted
access schene restricts the nunmber of vessels allowed to fish in
a particular fishery with the goal of ending overfishing and
rebuilding the fish population. Record at 2028. Publ i c
hearings were held in Rhode Island, New York, and New Jersey
duri ng August of 1999. Record at 1390-93; 1409-14; 1423-27.
Hadaja did not attend any of these hearings.

The Counci | has the authority to enact permtting
restrictions pursuant to 50 C.F. R 8 648.293. At the direction
of the Council, the Committee contenplated five |imted access
schenmes, with the preferred schene providing for various full-
time and part-time access permts. Record at 2222. Under the
preferred schenme, the majority of the full-time permt holders
were |ocated in Montauk, New York. Record at 2437. The
maj ority of part-tine vessels were |ocated in Rhode |Island and
New Jersey. 1d. However, the Historic Tilefish Coalition and
the Montauk Tilefish Association, industry groups from New

Jersey and New York, did not agree with this proposal because



they felt the preferred schenme did not adequately represent
their nmenberships. 1In response to the objections, the Committee
urged the industry groups to reach a conprom se regarding the
l[imted entry option for later inclusion in the FMP. 1d.

As a conprom se, the industry groups split the full-tinme
permt category into two tiers of four vessels each. The four
vessels that qualified for the first tier are from Montauk, New
Yor K. Record at 2437. The second tier is conposed of boats
from New York and New Jersey. The conprom se al so provided for
a part-time category, which would consist of forty-two vessels,
el even of which would be able to pre-qualify for a part-tine
pernmt based upon their historical participation®inthetilefish
fishery.

The conprom se al so provided that incidental permts would
be available to all other vessels that do not qualify for full-
time or part-tinme permts. An incidental permt would allow a
vessel to obtain up to 300 pounds of tilefish per trip
regardless of a vessel’'s historical participation in the
tilefish fishery. See 50 C.F.R § 648.292. | nportantly,
however, vessels that would not qualify for full-tinme or part-

time permts under the conprom se would not receive priority to

8 Hstorical participation involves a vessel’s history of
fishing for a particular fish in light of the vessel’s econonic
dependence on fishing for that species of fish.
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fish in the tilefish fishery once the fishery had been
sufficiently rebuilt. Record at 2029-30, 2437. It is this
provi sion with which Hadaja is nmobst concerned. Because Hadaja
only is eligible for an incidental permt under the conprom se
plan, it would be unable to fully participate in the tilefish
fishery in the event it is rebuilt.

In other words, Hadaja has been relegated to perenial
secondary status once the fishery is rebuilt, because he does
not qualify for part-tine status now O her vessels, blessed by
this plan with “part-tinme” permts will stand to ranmp-up to
full-time status when the fishing is rebuilt, |eaving Hadaja and
others in their wake.

2. Traw i ng

In addition to creating the permt-based |limted access
scheme, the Committee evaluated the use of different types of
fishing gear on the tilefish popul ation. Based on avail abl e
studies, the Commttee determ ned that trawling was having a
| ong-term negative inpact on the tilefish population. Record
at 1903. While trawling represented a | ow percentage of the
total tilefish landings, the Commttee concluded that traw ing
contributed to a highrate of tilefish nortality. Additionally,
the Commttee inferred that trawling had a negative inpact on

tilefish burrows due to the trawl gear’s contact with sedi ment



that tilefish use as burrows. As a result, the Committee
determ ned that limting the use of trawl gear was an effective
means of halting the decline of tilefish, and therefore provided
t hat any vessel issued a limted access tilefish permt could
not fish for tilefish with gear other than |ongline gear, or

possess gear other than | ongline gear. See 50 C.F. R § 648. 294.

The Council adopted the recomendations of the Commttee
with respect to the limted access scheme and trawl gear
restrictions. These recommendations were then published in the
Federal Register pursuant to 16 U.S.C. 8§ 1854(b)(1)(A).

C. Hadaj a’ s Conpl ai nt*

Wiile it is wunclear from the face of the Conplaint,
subsequently fil ed menoranda i ndicate that Count | alleges that
the limted access schene and the trawl gear restrictions
violate National Standard Two, in that they were not based on
t he best scientific evidence available. See 16 U S.C. 8§
1851(a)(2); 50 C.F.R. 8 600.315. Count Il of Hadaja s Conpl ai nt

all eges that the TFMP’s limted access schene viol ates Nati onal

4 Hadaj a's Conpl ai nt makes bl anket references to the Plan's
“pernmt standards” without differentiating between the Iimted access
schene and the gear restrictions. However, both the Plaintiff’s and
Def endant’ s menoranda in support, and in opposition, to the nmotions
for summary judgrment indicate that the Conplaint’s references to
“permt standards” include both the limted access schene and the
gear restrictions.



St andard One because the conproni se proposal fails to prevent
overfishing. See 16 U.S.C. 8§ 1851(a)(1l); 50 C.F.R 8§ 600.310.
Al so unclear fromthe face of the Conplaint, Hadaja appears to
allege in Count |11 that the limted access schene and traw
gear restrictions violate National Standard Four because they
unfairly favor vessels from New York and New Jersey to the
di sadvantage of Rhode |I|sland vessels. See 16 U. S.C. 8

1851(a) (4).

Anal ysi s
A. St andard of Revi ew

District courts revi ew agency actions, such as FMPs, under
the Act pursuant to the Adm nistrative Procedure Act (“APA”), 5
U S C 88 701-706, 16 U S.C. 8§ 1855(f)(1). The agency deci sion
shall be set aside only if the actions of the agency are found
to be “arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law.” 5 U S.C. 8§ 706(2)(A).
A regulation will be held to be arbitrary or capricious when,

t he agency has relied on factors which Congress has

not intended it to consider, entirely failed to

consi der an inportant aspect of the problem offered

an explanation for its decision that runs counter to

t he evidence before the agency, or is so inplausible

that it could not be ascribed to a difference in view
or the product of agency expertise.
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Hall, 165 F. Supp. 2d at 127-28 (D.RI. 2001) (citing

Connecticut v. Daley, 53 F. Supp. 2d 147, 157 (D. Conn. 1999)).

Under the APA, adm nistrative actions are to be presuned
valid and afforded great deference. Accordingly, even at the
summary judgnment stage, judicial review is circunscribed. See
id. Under the “arbitrary and capricious” standard, the court
must determ ne whether the agency examned the pertinent
evi dence, considered the relevant factors, and articulated a
satisfactory explanation for its action, including a rationa
connection between the facts found and the choice nade. See

Penobscot Air Services, Ltd. v. Federal Aviation Admn., 164

F.3d 713, 719 (1st Cir. 1999). Yet despite this deferenti al
standard, “the agency nust examne the relevant data and
articulate a satisfactory explanation for its action including
a ‘rational connection between the facts found and the choice

made. ' ” Mot or Vehicle Mrs. Ass’n, Inc. v. State Farm Muit.

Auto. Ins. Co., 463 U. S. 29, 43, 103 S. Ct. 2856, 77 L. Ed. 2d

443 (1983) (quoting Burlington Truck Lines, Inc. v. United
States, 371 U.S. 156, 168, 83 S. Ct. 239, 245-246, 9 L. Ed. 2d
207 (1962)). Thus, the agency nmust “explain its result

and respond to relevant and significant public coments.”

Penobscot, 164 F.3d at 719, n.3 (citations omtted).
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Summary judgnment is warranted when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law.” Fed. R Civ. P.
56(c).

This case involves the parties’ cross-notions for summary
j udgnment. However, “[c]ross notions for summry judgnment do not
alter the basic Rule 56 standard, but rather sinply require us
to determ ne whether either of the parties deserves judgnent as

a matter of law on facts that are not disputed.” Adria Int.

G oup, Inc. v. Ferre Developnent, Inc., 241 F.3d 103, 107 (1st

Cir. 2001) (citing Wghtman v. Springfield Term nal Ry. Co., 100

F.3d 228, 230 (1st Cir. 1996)). Cross notions for sunmmary
j udgnent are particul arly appropriate for resol vi ng
adm ni strative appeals when no new evi dence i s being presented.

See Bristol Warren Reqgional School Comm v. R. 1. Dept. of

Education, C. A 02-349S, 2003 W 1584651, *3 (March 18, 2003
DR I.).

B. The TFMP's Limted Access Schene

The |imted access scheme set forth in the TFMP, in

pertinent part, is as follows:

Vessel permts.
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(a)

(12) Tilefish vessels. Any vessel of the United
States nust have been issued and carry on board a
valid tilefish vessel pernmt to fish for, possess, or
land tilefishinor fromthe tilefish managenent unit.

(i) Limted access tilefish permts - (A)
Eligibility. A vessel may be issued a limted access
tilefish permt if it neets any of the follow ng
limted access tilefish permit criteria, provided that
t he vessel | anded the specified anounts of tilefishto
meet such criteria within the tilefish managenent
uni t:

(1) Full-time tier 1 category. The vessel
| anded at |east 250,000 Ib (113,430 kg) of
tilefish per year for any 3 years between 1993
and 1998, at least 1 Ib (2.20 kg) of which was
| anded prior to June 15, 1993.

(2) Full-time tier 2 category. The vessel
| anded at |east 30,000 Ib (13,612 kg) per year
for any of 3 years between 1993 and 1998, at
least 1 Ib (2.20 kg) of which was | anded prior to
June 15, 1993.

(3) Part-time category. The vessel | anded
10,000 Ib (4,537 kg) of tilefish in any 1 year
bet ween 1988 and 1993 and 10,000 I b (4,537 kg) in
any 1 year between 1994 and 1998, or |anded
28,000 Ib (12,904 kg) of tilefish in any 1 year
bet ween 1984 and 1993, at least 1 Ib (2.20 kg) of
whi ch was | anded prior to June 15, 1993.

50 C.F.R 8 648.4(a)(12)(i). See Record at 2533. Hadaja argues
that parts of this |limted access schene viol ate a nunber of the
Act’s National Standards.

1. Nat i onal Standard One

Nati onal Standard One provides the follow ng:

13



Any fishery managenent plan prepared, and any
regul ati on pronulgated to inplenment any such plan,
pursuant to this subchapter shall be consistent with
the follow ng nati onal standards for fishery
conservation and managenent:

(1) Conservation and nmnagenent nmeasures
shal | prevent overfishing while achieving, on a
continuing basis, the optinmum yield from each
fishery for the United States fishing industry.
16 U.S.C. § 1851(a)(1). Optimum yield is the amount of fish
that provides for rebuilding to a level <consistent wth

produci ng the maxi num sustainable vyield. See 16 U.S.C. 8

1802(28)(C); 50 CF.R 8 600.10. See also AML. Int., Inc. v.

Dal ey, 107 F. Supp. 2d 90, 101 (D. Mass. 2000).

Wth the exception of its initial pleading in the Conplaint
and a cursory reference in its reply menmorandum the Plaintiff
does not address the limted access schene’'s conpliance wth
Nati onal Standard One. The Defendant, however, argues that the
TFMP was devel oped taking into account the factors listed in 16
U S.C. 8§ 1853(b)(6) in order to achieve an optimumyield for the
tilefish fishery. See Record at 1957-58 (eval uati ng present and
hi storic participation); Record at 1961-2018 (consi dering soci al
framework and affected fishing communities). The Plaintiff
offers nothing to rebut this argunment. This Court, particularly

inlight of the narrow standard of reviewin this case, will not

cast about blindly for such a basis. See United States v.
Zannino, 895 F.2d 1, 17 (1st Cir. 1990) (“It is not enough nerely

14



to mention a possible argunent in the nost skel etal way, |eaving
the court to do counsel’s work, create the ossature for the

argument, and put flesh on its bones. As we recently said in a

cl osely anal ogous context: “Judges are not expected to be
nm ndr eaders. Consequently, a litigant has an obligation ‘to
spell out its argunments squarely and distinctly,” or else

forever hold its peace.’”) (citing Rivera-Gonmez v. de Castro,

843 F.2d 631, 635 (1st Cir. 1988) (quoting Patterson-Leitch Co.

v. Massachusetts Minicipal Whol esale Elec. Co., 840 F.2d 985,

990 (1st Cir. 1988))). The TFMP' s Iimted access schenme does not
viol ate National Standard One. Therefore, summary judgnment is
appropriate in favor of the Defendant as to this Count.

2. Nat i onal Standard Two

Nati onal Standard Two provides that “[c]onservation and
managenent neasures shall be based upon the best scientific
information avail able.” 16 U.S.C. § 1851(a)(2). Under the
agency’s national standard guidelines, the Secretary must base
hi s determ nati ons upon i nformati on avail able at the tinme of the
preparation of the FMP or inplementing regulations. See 50
C.F. R 8§ 600.315(b)(2).

Hadaj a argues that the Def endant vi ol ated Nati onal Standard
Two with respect to the part-tine permts because it failed to

base the limtations on any available scientific information

15



Rather, it accepted the |limts based on an industry group
“hal | way conprom se” submtted by the New York and New Jersey
vessel owners. Specifically, the Plaintiff takes issue with the
qualifying tinme periods and wei ght threshol ds needed to obtain
a part-time permt. The TFMP allows for | andi ngs of over 28, 000
| bs. made between 1984-1993 to be sufficient to qualify a vessel
for a part-tinme permt. Prior to consideration of the industry
conprom se, the Comm ttee was prepared to use 1988 as the cutoff
date, as opposed to 1984. Hadaja asserts that the only reason
that these limtations were selected by the Commttee is because
t hey represented a conprom se acceptable to the New York and New
Jersey contingents. Therefore, the limtations were not based
on the best scientific information available (or any scientific
basis, for that matter).

VWil e National Standard Two does not conpel the use of
specific analytic methods or require that an agency gather all
possi ble scientific data before acting, the Standard does
prohi bit an agency from sinply creating a rule based on nere
political conproni se. See Hall, 165 F. Supp. 2d at 133; The

Fishing Conpany of Alaska v. United States, 195 F. Supp. 2d

1239, 1248 (WD. Wash. 2002); Parravano v. Babbitt, 837 F. Supp.

1034, 1047 (N.D. Cal. 1993). See also Mdwater Traw ers Co-

perative v. Dept. of Commerce, 282 F.3d 710, 720-21 (9" Cir.
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2002) (“A plain reading of the proposed NMFS rule
denonstrate[s] that the rule was a product of pure politica
conprom se, not reasoned scientific endeavor. Although the NMFS
all ocation may well be eminently fair, the Act requires that it
be founded on science and |law, not pure diplonacy.”). “1 Al
regul ati on nust be based on concrete analysis that permts the
Secretary to ‘rationally conclude that his approach would

acconmplish his legitimte objectives.’”” The Fishing Conpany of

Al aska, 195 F. Supp. 2d at 1248 (quoting Parravano, 837 F. Supp.
at 1047).

I n response, the Defendant contends that the linted access
scheme was based on the best scientific evidence avail able
because after receiving the conprom se in 1999, the Committee
conpil ed and anal yzed fifteen years worth of tilefish data. See
Def endant’s Menorandum of Law in Opposition to Mtion for
Sunmary Judgnent (“Defendant’s Menoranduni) at 15. This data,
t he Def endant contends, is contained in Table 79 of the Record.
Record at 2220-21. The Secretary also argues that the he did
not approve the conpronise at that time, but instead waited to
make a final decision on the rules until 2001 after he had the
entire record in front of him and could analyze the rel evant

dat a. See id.; Record at 2039.
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The TFMP candidly acknowl edges that the |limted access
scheme was adopted directly fromthe conmprom se reached between
t he New York and New Jersey industry groups.® However, despite
the Defendant’s argunment that the conprom se was only adopted
after considering additional scientific evidence, t hat
conclusion is not evident in the record. VWhile Table 79
indicates the historical participation in the tilefish fishery
from 1984 through 1998, nerely stating in conclusory fashion
that the conpronmise was considered in light of scientific
evi dence does not bring the TFMP within the requirenments of
Nat i onal Standard Two. See Hall, 165 F. Supp. 2d at 133;
Parravano, 837 F. Supp. at 1047. Concl usory statenents
regarding the consideration of scientific data are not
sufficient - the FMP nust inform its audience of the actual
scientific basis supporting it.

Therefore, this Court holds that the TFMP s |imted access

scheme is not based on scientific evidence, but born of a

5> The TFMP states as fol |l ows:

Representatives of the two major factions of tilefish
fishermen, the Hstoric Tilefish Coalition. . . and the
Mont auk Tilefish Association . . . met, discussed often,
and worked very hard to devel op a conprom se that best
represented their menberships. They presented the
conprom se position to the Council at the 23 Novenber
Council meeting and the Council adopted their position.

Record at 2029.

18



political conmprom se between two powerful industry groups. |t
is clearly arbitrary and should be set aside. The Secretary
must adopt a plan that is based upon the best available
scientific evidence. That may well be the same plan that was
adopted - but only if the record evidence clearly supports it.

3. Nati onal Standard Four

Nati onal Standard Four provides as foll ows:

Conservation and managenent neasures shall not
di scrim nate between residents of different States.
If it becones necessary to allocate or assign fishing
privil eges anong various United States fishernmen, such
all ocation shall be (A) fair and equitable to all such
fishermen; (B) reasonably calculated to pronote
conservation; and (C) carried out in such manner that
no particul ar individual, corporation, or other entity
acquires an excessive share of such privileges.

16 U.S.C. §8 1851(a)(4). Ininterpreting National Standard Four,
courts have held that regulations that result in mnor
di scrimnatory inmpact do not automatically violate National

St andard Four. See Al aska Factory Traw er Assoc. v. Baldridge,

831 F.2d 1456, 1460 (9th Cir. 1987); Organized Fishernen of

Florida, Inc. v. Franklin, 846 F. Supp. 1569, 1577 n.7 (S.D.

Fla. 1994) (finding that any discrimnatory inmpact between
fishermen of different states is outweighed by the overall

benefits to the fishery and the environnent); F/V Robert

M chael, Inc. v. Kantor, 961 F. Supp. 11, 15 (D. Me. 1997).
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Hadaj a argues that the TFMP vi ol ates Nati onal Standard Four
because the tilefish fishernmen who were granted full-time and
part-tinme status under the |limted access scheme are from New
York and New Jersey, while New Engl and fishermen did not qualify
for these permts. However, the Record indicates in detail the
fishermen who were excluded fromreceiving a part-tinme tilefish
permt. Record at 2111. Fishernmen from Rhode |sland were anpng
the | argest group excluded, but they were not the only group.
The Record nakes cl ear that numerous fishermen from Hanpt on Bay,
New York and Montauk, New York were also denied permts under
the schene. See id. The schene provided permts based on the
fishermen’s current reliance on the tilefish fishery. It is
only logical that if npost of the fishernen who currently rely on
the tilefish fishery are fromNew York and New Jersey, they wll
be the ones who receive the full-tinme permts. |If Rhode Island
fishermen do not rely on the fishery they cannot expect to
receive full-time permts. While there nay be sonme adverse
i mpact on Rhode Island fishernen as a result, the Record reveal s
no evidence that the Commttee specifically sought to exclude
Rhode Island fishermen to the advantage of New York or New
Jersey fishermen. This result nerely stens fromthe Committee's
belief that such a scheme would benefit the overall fishery to

the (unfortunate) detrinment of certain fishermen, including
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t hose from Rhode | sl and. Wth respect to National Standard
Four, such an interest-weighing approach is neither arbitrary,

nor capricious, nor contrary to law. See Alliance Against |IFQs

v. Brown, 84 F.3d 343, 349 (9'" Cir. 1996) (holding that the
Secretary is allowed to sacrifice the interests of sone
fishermen to benefit the interests of the fishery as a whole);
Hall, 165 F. Supp. 2d at 142 (“The Secretary is permtted to
sacrifice the interests of a group of fishernen under
Nati onal Standard Four, if in so doing he aneliorates the
depl eted state of nmonkfish.”). Therefore, this Court concl udes
that the TFMP s limted access scheme does not violate National
St andard Four.

C. The TFMP's Prohi bition Against Traw i ng

The TFMP's restriction on the use of trawl gear® provides
that “[a] vessel issued alimted access tilefish permt issued
under 8 648.4(a)(12)(i) cannot fish for tilefish with any gear
ot her than longline, or possess gear other than |longline gear
unl ess properly stowed in accordance with § 648.23.” 50 C. F.R
8§ 648.294. Hadaj a argues that the TFMP's restriction on the

use of trawl gear al so violates Nati onal Standards Two and Four.

® Trawl ing involves fishing with “a large conical net with a
device for keeping its mouth open that is dragged al ong the sea
bottomin gathering fish or other marine life.” Wbster’'s Third New
International D ctionary 2433 (2002).

21



1. Nat i onal Standard Two

The Def endant contends that the TFMP' s restriction on the
use of traw gear in the tilefish fishery is proper for two
reasons: (1) trawling in the tilefish fishery should be
prohi bited because it has a negative effect on the tilefish
habitat, and (2) trawling results in an increased | evel of fish
nortality due to excessive “bycatch.”’” Record at 2028. Hadaja
claims that these conclusions violate National Standard Two
because they are not supported by scientific evidence contai ned
in the Record.

Despite the Defendant’s argunents to the contrary, a review
of the Record indicates that the Committee | acked the necessary
scientific data to determne that trawl gear has a negative
i mpact on the tilefish habitat. The follow ng excerpt fromthe
TFMP is instructive in this regard.

During the public hearing process, the Counci

received significant input from both the directed

tilefish fishing industry and other fishing industry
representatives that bottomtending nobile gear was

not significantly having an identifiable adverse

effect on tilefish EFH.  The environnmental comrunity

strongly supported the associ ation that bottomtendi ng

mobi |l e gear can destroy bottom structures and that
since tilefish are significantly dependent on bottom

" Bycatch means fish that are harvested in a fishery, but which
are not sold or kept for personal use. The termincludes econom c
and regul atory discards. See 16 U S.C § 1802(2).
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structure for their burrows, bottom tending nobile
gear should be banned in tilefish HAPC

On 30 Septenmber 1999, the Tilefish Technical Team
consisting of Council staff, a Council nenber, NMS
(both NERO and NEFSC) personnel, academcs and
i ndustry representatives were hosted in a workshop
to discuss the inpacts of fishing gear to tilefish

habi t at . It was concluded that there is nothing
definitively known about tilefish-nobile fishing gear
interactions. . . . Any short-term or |long-term

i npacts of bottom tendi ng nobile gear specifically to
tilefish habitat are unquantifiable at this tinme. The

scientists . . . concluded that a research programto
answer these questions was the appropriate approach to
take. . . . The scientific research program wll be

devel oped within the near term
Record at 1903 (enphasis added). As illustrated by the above
passage, the TFMP itself indicates that the Committee needed
further scientific information before it could determ ne whet her
trawl i ng has a negative inpact on the tilefish fishery. Despite
this conclusion, the Commttee determ ned that the use of traw
gear should be prohibited in the tilefish fishery. Thi s
concl usi on, however, while appealing from a comopn-sense point
of view, is not based on scientific evidence.

The Defendant argues that habitat protection was not the
only basis for the Defendant’s i npl enentation of the restriction
on trawl gear. The Defendant asserts that the TFMP' s gear
restriction was also inplenmented as part of a broader effort to
decrease tilefish nortality. |In support of this argunent, the

Def endant refers the Court to testinony from the Tilefish
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| ndustry Advisory Subcommittee regarding reasons for the gear
restriction.

There are trenmendous advantages in having a |ongline
fishery. | wish we had our otter traw individual
here today, . . . | wish we had representation at this
Committee of the Rhode Island otter trawl fishernen.
They take very small fish . . . 1 Ilb to 2 Ibs

they take them in January, February and March, often
in association with sumer flounder fisheries, but
often it is targeted. The price per I b of those fish
is 1/3 the price per pound of what the |ongline
fishermen get. They could be contributing as nmuch
nortality potentially as the |l ongline fishery, because
there are significant discards from what we
under st and, but we don’t have any sea sanpling data to
quantify it. There is a concept that | am thinking
that nmaybe the otter trawl fishery that is directed
for summer flounder should be an experinental fishery,
and we should be mandating that an at-sea observer be
onboard that, to get discard information, to get the
|l ength frequency of the catch, because they can be
contributing a tremendous anount to fishing nortality.

Record at 158 (enphasis added). The Defendant’s reference to
this testinmony in support of its argunment that the gear
restriction is supported by the best scientific evidence
avail able is perplexing. This |anguage inplies the exact
opposite conclusion of that asserted by the Defendant. The
Comm ttee had no data to quantify trawling s inpact on the
tilefish fishery, and the Commttee recomended that observers
shoul d be pl aced on board fishing vessels to make determ nati ons
regarding tilefish nortality. See id. Such a lack of

i nformati on denonstrates even nore clearly that the Commttee
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had no scientific evidence on which to base its conclusions. It
is true that an FMP only needs to rely on the best information
avail able when inplementing its rules. See 50 CFR
8 600.315(b) (“fact that scientific information concerning a
fishery is inconplete does not prevent the preparation and

i npl ementation of an FMP"); Nat ' | Coalition for Marine

Conservation v. Evans, 231 F. Supp. 2d 119, 130 (D.D.C. 2002);

Massachusetts v. Daley, 170 F.3d at 30 (regulations can be

enacted despite lack of conplete information). However, there
is a difference between relying on conflicting evidence or
i nconpl ete evidence and relying on no evidence. This is not a
case of conflicting or inconplete evidence where the Conmttee
has determ ned what is the best avail able evidence from anong
conflicting sources. Here, the evidence that the Defendant put
forth in support of the gear restriction actually establishes
that the Commttee did not have any evidence to support a
restriction on trawl gear.

Therefore, the TFMP's restriction on the use of traw gear

vi ol ates National Standard Two and shall be set asi de.
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2. Nat i onal St andard Four

Hadaja al so appears to allege in the Conplaint that the
TFMP's restriction on the use of trawl gear discrim nates
bet ween residents of different states in violation of National
St andard Four. See Conplaint at Y 11-12. However, Hadaja has
not addressed this allegation since it was raised in the
Conpl aint. Upon reviewing the TFMP's restriction on the use of
trawm gear in light of the requirements of National Standard
Four, it is clear to this Court that the restriction is applied
even- handedl y and does not discrimnate against fishing vessels
based on their locality or honeport. Therefore, this Court
finds that the TFMP's restriction on the use of trawl gear does
not violate National Standard Four.

Concl usi on

For the reasons stated above, the Plaintiff’s Mtion for
Sunmary Judgnment is GRANTED with respect to Count |, and DEN ED
with respect to Counts Il and I'll1. Accordingly, the Defendant’s
Motion for Summary Judgment is GRANTED with respect to Counts |
and I'I'l, and DENIED with respect to Count |I. This Court further
orders that the regulations 50 C.F.R 8 648.4(a)(12) and 50
C.F.R. 8 648. 294 shall be set asi de pendi ng further proceedi ngs,

based on the regulations’ failure to conport wth National
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Standard Two of the Magnuson-Stevens Fishery Conservation and

Management Act.

I T 1S SO ORDERED.

WlliamE. Smith
United States District Judge

Dat ed:
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